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@ White Paper on Maritime Trials 2023

The year 2023 that has just passed was the opening year of the comprehensive
implementation of the spirit of the 20th National Congress of the Communist Party
of China, the beginning year of the three-year plan of Liaoning’s comprehensive
revitalization with new breakthroughs, and the year of economic recovery after the
three-year transition in epidemic response .

Over the past year, Dalian Maritime Court has adhered to the guidance of Xi
Jinping Thought on Socialism with Chinese Characteristics for a New Era, fully
implemented the spirit of the 20th National Congress of the Communist Party
of China and the Second Plenary Session of the 20th Party Central Committee,
deeply implemented Xi Jinping Thought on the Rule of Law, resolutely carried out
the spirit of General Secretary Xi Jinping’s important speech on the Symposium
of Promoting the Comprehensive Revitalization of the Northeast in the New Era.
We have held tightly to the goal of “striving to offer people fairness and justice in
every judicial case”, with “justice and efficiency” as the theme, and took serving
the overall situation and administering justice for the people as our main mission.
We focused on providing “the first-class” service and improving our international
influence and judicial credibility to modernize our work at the Dalian Maritime
Court in a new era and on a new journey, and make new and greater contributions

to building a strong maritime nation.

I. Basic information

1. Overview

1.1 The numbers of accepted and closed cases. In 2023, the Court accepted 3385
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cases of various types, an increase of 15.06% over last year. Among these cases,
3260 cases were newly accepted, an increase of 16.76% over last year; 125 cases
were pending from previous years, a decrease of 16.67% over last year; 3135
cases were closed, an increase of 11.29% over last year; the clearance rate reached
92.61%, a decrease of 3.14% over last year; the clearance rate of trial cases ranked
first among all the maritime courts in China; the clearance rate of all cases ranked

second among all the maritime courts in China.

The comparison chart of the numbers of cases newly
accepted, closed, outstanding from previous years between
2023 and 2022
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Number of cases Number of cases newly | Number of outstanding Number of cases
accepted accepted cases from previous years closed
12022 2942 2792 150 2817
12023 3385 3260 125 3135

1.2 Quality and effectiveness targets. In 2023, the Court ranked first on Liaoning
Court Trial Quality and Management Platform. The ratio of satisfactory settlement
without appeal was 84.19%; the ratio of civil cases reversed or set aside for retrial
from the second trial was 6.07%; the ratio of administrative cases reversed or set
aside for retrial from the second trial was 7.84%; the arrival rate of enforcement
subject was 42.3%; the number of cases closed per judge were 95; the rate of
closed cases within the statutory trial term limit was 95.44%; the average trial time

of cases were 62.99 days; no cases were out of the statutory trial term limit.
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2. Classification of cases

2.1 Civil cases data '" : 2,138 cases were accepted, an increase of 6.47% over last
year. Among these cases, 2,051 cases were newly accepted, an increase of 8.52%
over last year; 2,051 cases were closed, an increase of 6.77% over last year; the
clearance rate reached 95.93%, an increase of 0.26% over last year; the subject
matter value amount of these cases was RMB 6.79074 billion, an increase of RMB
3.96201 billion over last year.

Among these civil cases, the Court accepted 2,005 admiralty and maritime
cases, an increase of 8.73% over last year. Among these cases, 1,921 cases were
newly accepted, an increase of 11.04% over last year; 1,919 cases were closed,
an increase of 9.03% over last year. Of the new cases accepted, the number of
admiralty and maritime cases falling with the top 8 types as listed below reached
1441. Among the cases, disputes over seaman employment contracts were 435,
accounting for 22.64% of newly accepted admiralty and maritime cases and a
decrease of 15.36% over last year; disputes over contract of carriage of goods
by sea or by water heading to the sea were 334, accounting for 17.39% and an
increase of 12.84% over last year; disputes over liability for personal injuries at
sea or at water leading to the sea were 213, accounting for 11.09% and an increase
of 54.35% over last year; disputes over right to use sea areas were 134, accounting
for 6.98% and an increase of 8.06% over last year; disputes over contracts of sale
and purchase of ships were 129, accounting for 6.72% and an increase of 32.99%
over last year; disputes over contracts of supply of ship stores and spares were 79,
accounting for 4.11% and an increase of 16.18% over last year; disputes over ship

ownership were 70, accounting for 3.64%, an increase of 1.45% over last year;

(1) Including admiralty and maritime cases and maritime special procedure cases, excluding non-litigation
preservation review cases, state compensation cases, judicial aid cases, judicial assistance cases and

enforcement cases.

024



QB0

"y,

White Paper on Maritime Trials 2023

oy

ORLAY,

%) #
Ny
ENe

disputes over marine insurance were 47, accounting for 2.45%, an increase of

34.29% over last year. The types of the above cases were as follows:
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contracts goods by sea injuries at sea purchase of stores and
or by water or at water ships spares

heading to the leading to the
sea sea

= Number 435 334 213 134 129 79 70 47

2.2 Administrative cases data: 142 maritime administrative cases were accepted,
an increase of 59.55% over last year. Among the cases, 136 cases were newly
accepted, an increase of 72.15% over last year; 125 cases were closed, an increase
of 50.6% over last year; the subject-matter value amount of the cases was RMB
599.19 million, an increase of RMB 412.96 million.

2.3 Enforcement cases data: 1069 cases were accepted, an increase of 37.05%
over last year. Among the cases, 1037 cases were newly-accepted, an increase of
36.81% over last year; 924 cases were closed, an increase of 23.53% over last
year. The completion rate was 41.97%; the rate of the termination of the first-time
enforcement cases was 38.25%; the average completion time of enforcement cases

was 58 days; the arrival rate of enforcement subject was 42.3%.
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The proportion chart of cases accepted in 2023
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2.4 Dispatched tribunal cases data: Five dispatched tribunals accepted 1,283
cases of various types, an increase of 9.84% over last year. Among the cases, 1,248
cases were newly accepted, an increase of 12.02% over last year; 35 cases were
pending from previous years, a decrease of 35.19% over last year; 1248 cases were
closed, an increase of 10.15% over last year; the clearance rate reached 97.27%,
an increase of 0.27% over last year. The ratio of cases reversed or set aside for
retrial from the second trial was 6.99%, 0.83% higher than that across the Court;
the reconciliation ratio was 15.74%, 0.27% lower than that across the Court; the
litigation withdrawal ratio was 20.82%, 1.88% lower than that across the Court.

Five dispatched tribunals accepted 1,177 admiralty and maritime cases, accounting
for 58.7% of the total number of admiralty and maritime cases of the Court.
Among the cases, 1,144 cases were newly accepted, accounting for 59.55% of
the total number of admiralty and maritime cases of the Court; 1,142 cases were
closed, accounting for 59.51% of the total number of admiralty and maritime cases

of the Court; the subject-matter value amount of these cases was RMB 4.80022

billion.
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The number of the admiralty and maritime cases falling within the top 5 types

listed below reached 800. The types of the above cases were as follows:

Disputes over contracts of sale and purchase of ships
(106)

Disputes over right to use sea areas (115)

Disputes over liability for personal injuries at sea or = Number
at water leading to the sea (136)

Disputes over contract of carriage of goods by sea
or by water heading to the sea (162)

Disputes over seaman employment contracts (281)

0 50 100 150 200 250 300

2.5 Ship arrest and auction data: 28 ships were arrested, 1 of which was foreign,
27 of which were Chinese. 16 ships were auctioned, 1 of which was foreign, 15 of
which were Chinese. To speed up asset disposal, 11 ships were auctioned and the
deals were reached online. The ratio of online auction coverage was 100%, with
the total transaction amount of RMB 85.1358 million.

2.6 Foreign, Hong Kong, Macao and Taiwan-related cases: In 2023, the Court
accepted 227 foreign, Hong Kong, Macao, and Taiwan-related cases, an increase
of 2.71% over last year. Among the cases, 208 cases were newly accepted, an
increase of 17.51% over last year; 206 cases were closed, an increase of 7.29%
over last year. The cases involved nearly 30 countries and regions, including
France, South Korea, the United States, Singapore, Germany, Denmark, Argentina,
Israel, Indonesia, the Marshall Islands, Liberia, Panama, Japan, India, the United
Kingdom, Mauritania, Switzerland, Vietnam, the Netherlands, Egypt, Gabon,

Senegal. No foreign-related cases above were reversed or set aside for retrial.
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I1. Work highlights

1. Strengthening active administration of justice, and actively serving

overall development

Firstly, we promoted a better environment for the rule of law. The Court
carried out the “1+6” special activities, upgraded the joint mechanism between
the government and the court, promoted the settlement of cases for logical
administration and harmonious people, and helped to create a first-class business
environment that is market-oriented, rule of law-oriented and internationalized.
The Court fully utilized alternative safeguard measures such as “flexible seal up”
and “frozen assets available sale” to release the use-value of property. The event
“Judges’ Legal Service for Enterprises” was held, and the regular communication
and coordination mechanism with key port and shipping enterprises such as Dalian
Shipbuilding Industry Company was established, to provide enterprises with relief.
A case was selected as one of the “Top 10 Nominated Cases of the Year 2023 for
Promoting the Rule of Law in the New Era”. Secondly, we promoted a stronger
marine economy. The Court appropriately closed cases related to the maritime
economy and ports, served the construction of a strong maritime province,
and received special letters of appreciation from the China Ports & Harbours
Association and the Huludao Municipal Party Committee. Eight guidlines on
serving a strong maritime nation and developing private economy were completed.
We organized the first national seminar on “Prevention and Settlement of Legal
Risks Involving Shipbuilding Industry” to promote the high-quality development
of the marine equipment industry. We proposed recommendations to help the
sustainable development of the shipping center, which were approved by the
provincial party committee leaders. The proposal to improve the work in imported

cold chain shipping was selected as an excellent judicial proposal by the provincial
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court. Thirdly, we provided better services for opening up to the outside world.
The Court adhered to the principle of equal and fair protection, actively explored
a “one-stop” mechanism for the diversified settlement of international commercial
disputes, established a cross-border online litigation service mechanism, and
improved the ascertainment of foreign laws. We strengthened the construction of
bilingual websites, told good stories about the rule of law in China, and displayed
a civilized image of the judiciary. Fourthly, we guarded the marine ecology
to make it more beautiful. The Court pushed forward the specialization of
environmental resource trials, set up specialized teams of judges, established pools
of experts, and efficiently brought marine ecological and environmental cases to
trial, so as to guard the ecological environment with all our might. We actively
participated in the cleanup and rectification of illegal and irregular occupation
of sea areas, mudflats and shorelines in Dalian. We put forward suggestions
to optimize the use of ecological restoration funds, which were published in
the “Consultation Digest” of the Decision-making Advisory Committee of the
Provincial Party Committee and the Provincial Government, with the provincial

leaders offering instructions.

2. Putting people first and safeguarding their high-quality livelihoods

Firstly, we tackled the newly-emerging problems and battened down the
hatches. Based on the promotion of social governance and adhering to the
principle of “offering timely intervention before it happens”, the Court sent judicial
advice, issued crew legal risk reminder manuals, fishing crew labor contract model,
released typical cases, held activities in communities and villages to illustrate law
to citizens with specific examples, guiding them to abide by the law. Adhering to
the principle of “settlement of problem at its early stage”, the Court sent officers
to teach and guide mediation, established a multi-disciplinary dispute resolution

mechanism with 9 organizations such as China Shipowners Mutual Assurance
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Association and China Fishery Mutual Insurance Association, and explored joint
dispute resolution mechanism with the township judicial institutions, to form a
new work mode providing better mediation and litigation services in Changhai.
Adhering to the principle of “joint efforts in governance”, the Court practiced
the “Fengqiao Experience on Sea” in joint efforts with the Municipal Bureau of
Coastal Safety and Security, which was the first of its kind in China. The Court
was recognized as the province’s advanced group in people’s mediation, and
two officers were recognized as the province’s advanced individuals in people’s
mediation. Secondly, we optimized services and did practical work. The Court
developed an off-site trial system for judges, strengthened the application of online
payment and refund, filing and preservation, electronic service and cross-regional
litigation services, and upgraded the quality of online services. We actively
conducted trial tours and set up a roster of local appraisal organizations for parties
in Heilongjiang and Jilin provinces to alleviate the burden of litigation on the
public. An age-friendly litigation service mechanism was established to make
litigation worry-free for the elderly. Thirdly, we took on the role of protecting
rights and interests. The Court cleared the “green channel” for livelihood,
efficiently closed cases involving people’s livelihood. We established the maritime
enforcement mechanism aroun Bohai Sea Rim with Tianjin, Qingdao Maritime
Court. We optimized the system for distribution of execution case funds, becoming
the first court in the province to simultaneously distribute the interest and principal

of execution case funds.

3. Strengthening law-enforcement and safeguarding social fairness

and justcie

Firstly, we implemented the excellent works strategy. The Court carried out
the evaluation of excellent judgment documents and excellent court trials. The

case of Hong Kong company Maximas was selected as one of the Top 10 National
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Typical Cases in Maritime Trials, and the civil judgment in the case of Taiwan
company Wan Hai Lines was selected as one of the national maritime excellent
judgment documents on foreign-related commercial matters, with 6 cases being
recognized as high-quality cases by the provincial court. Secondly, we carried
out reforms to improve quality and efficiency. The Court improved the list of
trial powers and responsibilities of various categories of personnel, standardized
the operation mechanism of collegial panels, established a mechanism for review
by the president of the court, refined the rules of procedure of the trial committee,
and perfected the mechanism of “preliminary filtering of case searches, research
by professional judges’ conferences, consultation by trial experts, and discussion
and decision by the trial committee”. This was aimed to promote uniformity in the
application of the law and the same judgment for the same case. By consolidating
and deepening the results of the reform of the mechanism of “separation of cases
for different ways of adjudication and trial”, and fully releasing the vitality of
“speeding up and increasing efficiency”, 40.29% of civil cases have been resolved
through mediation, speedy adjudication and quick trial, thus accelerating to realize

fairness and justice.

4. Strengthening team-building and forging a strong army of court

Firstly, we continuously strengthened the concept of the rule of law. Adhering
to the systems of “leading with mind and learning at first” and “first topic”, the
Court strengthened the judicial philosophy, judicial conscience, professional
ethics education, vigorously promoted the socialist core values, and guided the
officers to stick to the spirit of the rule of law. The micro movie “Bright Sword
and the Sea” won the third prize of the Supreme Court and the third prize of the
province. “First Lesson at School: Protect Yourself with Law” was recoginzed
by the Provincial Court as an excellent new media work. The Court had 3 groups

and 23 individuals winning recognition at the provincial level and above, and 1
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person was selected for the fifth “role model” list of the Provincial Political and
Legal Committee. Secondly, we made great efforts to enhance professional
competence. The construction of learning-oriented court was strengthened, with
four modes applied to different scenarios of “court, school, ship, and sea”, to
cultivate expert judges. The Court signed a framework agreement with Dalian
Maritime University on cooperation between the judiciary, academia and research,
and jointly built a mechanism for cultivating outstanding legal talents. Judges were
organized to board ships and sail on the sea to improve their practical ability. The
Court established a regular mechanism for contact between judges and masses,
invited mediation experts from across the province to give lectures, and improved
the students’ ability to work with the masses. 3 people were selected for the
Supreme Court’s list of elite talents in foreign-related trial, 1 person was awarded
the National Outstanding Judge, and 1 person was awarded the Outstanding
Young and Middle-aged Legal Expert in Liaoning. The Court was identified by the
Ministry of Education and the Office of Commission for Law-based Governance
as a substantive department participating in the collaborative training and
innovation base for foreign-related rule of law talents. Thirdly, we continuously
strengthened theoretical research. Eight youth theoretical research groups were
set up to mobilize officers to participate in theoretical research by perfecting the
mechanism, promoting the atmosphere and strengthening the guarantee. Four
persons have been awarded the Liaoning Provincial Trial Theory Research Talents.
For the first time, the Court won the bidding for 2 major projects of the Supreme
Court and 1 major project of the Provincial Court. Fifteen research papers were
published or won the first prize, second prize and merit prize of the Supreme Court
and the Provincial Court. The Law Press published monographs of the officers.

The Court won the “Excellent Organization Award” of the Provincial Court.
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III. Issues and suggestions

In order to practice Xi Jinping Thought on the Rule of Law, implement the

principle of “tackling the newly-emerging problems and battening down the
hatches”, exert trial function, prevent and reduce the frequency and amount of
similar cases from the root cause, with high-quality judicial services to promote
high-quality development, the Court adhered to the active administration of
justice, carefully summarized the judicial practice and put forward the following
suggestions in terms of operation and management, conclusion of contract, and the

prevention of risk.

1. Suggestions regarding the employer of a waterway dredging

project and parties under a dredging contract

Waterway dredging is an important work to maintain and improve the capacity
of waterways. By dredging, deepening and widening the waterways, the traffic
capacity of ships can be improved and the safety and efficiency of water
transportation can be guaranteed. The smoothness of the waterway is also one of
the decisive factors affecting the quality of port operation and development. From
the perspective of legal relationship, waterway dredging contract is usually a
collection of multiple legal relationships, generally including project contracts or
subcontracts, special ship leasing contracts and other derived ship material supply
service contracts. In view of the multi-subject, cross-industry and high-barrier
characteristics of waterway dredging projects, contractual parties unfamiliar with
this business field face a more prominent legal risk of litigation disputes when

participating in actual projects. *’

(2) For example, (2022) L72MC NO.844.
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Suggestion: The employers of waterway dredging projects are mostly state-owned
enterprises and institutions or their affiliates, which, in addition to the profit-
making production and operation objectives, shall assume due social responsibility.
Harbor waterways are an operational asset of social public interest. The daily
dredging and maintenance of the waterways shall be strictly regulated by relevant
industrial laws and regulations. Considering that most of the actual construction
parties in waterway dredging projects are individual shipowners or private
enterprises, and that the subcontracting is more universal, it is recommended that
the employers effectively strengthen their supervision and management on relevant
parties, and strictly review the qualifications and actual undertaking ability of
the project contractors. The individual shipowners or private enterprises shall
prudently judge whether their own software and hardware strengths are suitable for
the given requirements when undertaking waterway dredging projects. They shall
strictly control the legal risks, and comply with laws and regulations for production

and operation.

2. Suggestions regarding the domestic parties under a contract of

international multimodal transport

As one of the main modes of cross-border transportation of goods, international
multimodal transport plays an extremely important role in expanding opening to
the outside world and promoting international trade. At the same time, because
international multimodal transport usually involves the application of legal rules
of different countries and jurisdictions, its legal relationship is characterized by
distinct complex and gridding features. From the textual definition of international
rules, the legal definition of multimodal transport operators is basically the same,
but there is a difference in the principle of attribution of responsibility, which is
mainly centered on two modes of attribution of responsibility, the “unified liability

system” and “gridding liability system”, for revision and supplementation. For
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example, the Uniform Rules for Combined Transport Documents (URDT) of
1975 applied “gridding liability system” as a principle of attribution; the United
Nations Convention on International Multimodal Transport of Goods (UNCMIG)
of 1980 applied “modified unified liability system” as a principle of attribution;
the Multimodal Transport Documents (MTD) Rules of 1991 applied “modified
gridding liability system” as a principle of attribution; the Rotterdam Rules of 2008
applied “limited gridding liability system” as a principle of attribution. In terms of
domestic law, the Civil Code of the People’s Republic of China and the Maritime
Law of the People’s Republic of China drew on the principle of attribution of the
1991 Multimodal Transportation Document Rules, “modified gridding liability
system”, but provided for a more open system, a “full gridding liability system”.
In practice, the application of attribution for cargo damage by domestic freight
forwarders involved in international multimodal transportation has been the focus
of controversy in the trial of cases.

Suggestion: An international multimodal freight forwarder usually has one or
more of the following roles under the threshold of domestic law. Firstly, he is the
multimodal transport operator with the qualification of independent principal;
secondly, he is the agent of the consigno; thirdly, he is the agent of the carrier
participating in the multimodal transport; fourthly, he is the party providing other
auxiliary services related to the transportation of goods. Accurate identification
of the role of the freight forwarder in the multimodal transportation contract is
the basis and prerequisite for clarifying the liability for breach of contract in
freight forwarding contract disputes. According to the Article 3 of the Provisions
of the Supreme People’s Court on Several Issues Concerning the Trial of Sea
Freight Forwarding Dispute Cases, guidelines and references for the resolution

of such disputes are provided. In principle, it shall be in accordance with the

(3) For example, (2023) L72MC NO.653.
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written contract agreement, supplemented by a comprehensive determination
based on the facts of contractual performance. Therefore, the contract agreement
and performance is the basic for identifying the role of a freight forwarder. The
domestic parties under a contract of international multimodal transport shall be
alert to the “multimodal transportation contract” in the name of “freight forwarding

contract” or “logistics service contract” to guard against potential legal risks.

3. Suggestions regarding the parties under a contract for employment

of seamen on international voyages

As a member of the 2006 Maritime Labour Convention, China has always insisted
on the full implementation of its obligations under the Convention, and has
actively constructed a system to safeguard the rights of seamen to decent work by
adhering to the justice in a major country. The collective agreements for Chinese
seamen negotiated by the China Seamen’s Construction Trade Union on behalf
of Chinese seamen and the China Shipowners’ Association on behalf of Chinese
shipowners are an important part of the system. In practice, in addition to its own
assignment, other seamen are assigned to international navigation ships by the
seamen overseas assignment organization. The issue of determining the nature of
the contract between the seamen and the seamen overseas assignment organization,
known as the “on-board agreement”, “seamen employment agreement” and the
contract signed by the shipowner and the seamen usually leads to the legal dispute
between the seamen and the seamen overseas assignment organization and the
shipowner. The core issue lies in the determination of the remuneration standard

and the right to obtain the legal remuneration. "*’

Suggestion: The contract between the seamen and the seamen overseas assignment

(4) For example, (2023) L72MC NO.308.
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organization, known as the “on-board agreement” and “seamen employment
agreement”, shall be regarded as a seamen service agreement. The obligation of
the seamen overseas assignment organization under the contractual relationship
should not only be constrained by the contract, but also be in line with the
Provisions of the People’s Republic of China on the Administration of Overseas
Assignment of Seamen. In particular, in the case of sudden emergencies, the
seamen overseas assignment organization shall abide by the principle of “he who
offers the assignment takes the responsibility”, and shall guarantee the safety of the
seamen during their working period on the ship as well as during their boarding
and leaving the ship. When seamen are assigned to international navigation ships
by the seamen overseas assignment organization, the contracts signed between the
shipowner and seamen are homogeneous with the seamen employment agreements
under the Maritime Labor Convention 2006. Where the shipowner is a foreign
legal person, the collective agreement incorporated into the contract shall be
applied to determine the relationship of rights and obligations between the two
parties; where the shipowner is an enterprise legal person registered in China, the
relationship of rights and obligations between the two parties shall be determined
by the collective agreement and the adjustment of the Labour Contract Law of the

People’s Republic of China.

4. Suggestions regarding maritime cargo transportation logistics

business entities and industry associations

Logistics enterprises are the foundation and backbone members of the maritime
cargo transportation. Whether the logistics enterprises comply with the operation
regulations will exert an impact on the legal risk levels of the parties under a
maritime cargo transportation contract. In practice, logistics enterprises generally
have the following risks and dangers: First, the legal awareness and risk prevention

awareness are insufficient; second, the conclusion of contract is not rigorous
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enough and the business operation is not standardized; third, the industry lacks
self-regulation, resulting in vicious competition between logistics enterprises.
These phenomena and behaviors has not only damaged the self-interest of logistics
enterprises, but also posed potential risks to the sound development of the whole
logistics industry. *’

Suggestion: The logistics industry associations shall plat their roles as a bridge
connecting different parties, strengthen legal publicity on the risks and dangers
of non-standardized operations, so that enterprises and practitioners can fully
understand the legal risks in the operation of the logistics industry. An industry
integrity system shall be built, the industry self-discipline shall be strengthened,
fair competition shall be advocated, and the overall interests of the logistics
industry shall be safeguarded, to establish a fair, just and open market order.
Logistics industry associations shall strengthen communication with relevant
government departments to form a benign development pattern of external

supervision and industry self-regulation.

5. Suggestions regarding the shipbuilding enterprises

As a complex systematic project, the shipbuilding industry chain includes many
links such as shipbuilding design, ship manufacturing, ship supporting facilities
preparation, ship operation and management. During the shipbuilding, design
changes for various reasons may lead to changes in ship parameters that may not
meet the contractual standards, or the ship may not be delivered on schedule after
changing the designs or adding equipment. If there is no clear agreement in the
shipbuilding contract on how to deal with the changes of ship parameters caused
by the design changes and how to attribute the liability after the delay of delivery

caused by the design changes required by the customer, it may be unable to

(5) For example, (2023) L72MC NO.1039.
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identify the parties that breach the contract. In situations like this, if the customer
claimed to the shipbuilding enterprise to terminate the contract or demanded it to
bear the liability for breach of contract on the grounds that the speed of the ship
did not reach the standard agreed in the contract or the ship was not delivered
according to the agreed period in the contract, the shipbuilding enterprise would
easily be faced with the risk of litigation. *’

Suggestion: Shipbuilding is a typical technology-intensive industry, and
shipbuilding enterprise, as the professional technology provider, shall be cautious
about the legal risks arising from design changes during the contract signing
and fulfillment, even in the case of non-standard shipbuilding contracts. When
taking the initiative to make design changes, it shall assess from the technical
level whether the changes will have an impact on the contracted ship parameters
or delivery period; when making design changes according to the requirements
of the customer, it shall sign supplemental agreements in a timely manner, so as
to prevent the legal risks arising from unclear agreements and to optimize and

upgrade China’s shipbuilding industry.

IV. Typical cases

1. Fully implement the obligations of the Convention, clarify the
rules applicable to collective bargaining agreements and safeguard
the rights, and interests of seamen assigned abroad

In the case of disputes over seaman employment contracts between the plaintiff

Zhang and the defendant Zhonghai Company, '’ Zhang signed the Seamen

(6) For example, (2022) L72MC NO.1254.

(7) The case number was (2023) L72MC NO.308.
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Employment Contract with Zhonghai Company in September 2021, agreeing
on the working ship, the contract duration (9+1 months) and the remuneration
standard. Zhonghai Company arranged for Zhang to work as a trainee sailor on
the Panamanian ship MARIO, and signed the Seamen Employment Agreement
with Zhang on behalf of Zhenhai Company, its affiliate company, which was
basically the same as the Seamen Employment Contract and reached consensus
on the collective bargaining agreement. Zhang left the ship on July 10, 2022,
after it docked at a port in the Netherlands, and entered China on July 22 from
Guangzhou. Zhang sued before the Court, requesting that the company be ordered
to pay him full wages for the on-board, repatriation, and quarantine periods, as
well as fixed overtime pay, annual leave pay, overtime pay for statutory holidays
in accordance with the minimum wage standards of the Collective Bargaining
Agreement for Chinese Crew (A), and transportation costs for returning to his
place of residence after embarkation and entry into China. Zhonghai Company
requested Zhang to compensate for the return expenses it had advanced and the
losses incurred by replacing crew members on the grounds that Zhang’s early
disembarkation constituted a breach of contract. The Court held that, usually
the seamen service contract signed between the seamen overseas assignment
organization and the seamen does not carry the nature of the labor contract.
However, Zhonghai Company and Zhenhai Company are affiliated. Zhonghai
Company signed the Seamen Employment Agreement with Zhang in the name of
Zhenhai company. Therefore the real situation between the both parties is that Zhang
was employed by Zhonghai Company to work on board. Both parties formed
the seamen labor contract relation. Zhang put forward one month in advance to
leave, which was in line with the Labour Contract Law of the People’s Republic
of China about workers’ early termination of the labor contract, so the company’s
counterclaim is not supported. According to Article 53 of the Labour Contract

Law of the People’s Republic of China regarding the application of collective
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bargaining contracts in the industry, based on the fact that Zhonghai Company is
a Chinese enterprise, Zhang is a Chinese seamen, and the ship in the case is a flag
of convenience ship, the rights and obligations of both parties were determined by
the collective bargaining agreement for Chinese seamen. Zhonghai Company was
ordered to pay Zhang’s wages during the repatriation and quarantine periods, and

the transportation costs after entry into China.

2. Determine the main contractual relationship by the purpose and
main content of the contract, and attribute primary and secondary
liability according to the causal force in the case of a double breach

of contract

In case of disputes over waterway dredging project contract between Liang
Moumin as the plaintiff and Mili Ship Leasing Company, Li Moubing, Xingyu

Machinery Leasing Center, and Wu Moutao as the defendants, ¥

Xingyu
Machinery Leasing Center signed the Ship and Machinery Leasing Contract with
Mili Ship Leasing Company to lease two sand dredgers and one chain bucket
dredger for dredging work as the employer. Liang Moumin and Mili Ship Leasing
Company, of which Li Moubing was the actual controller, signed the Self-
unloading Sand Dredger Cooperation Project Contract, agreeing to cooperate on the
waterway dredging project above, and at the same time agreeing on the purchase
of the two sand dredgers by Mili Ship Leasing Company, the ship modification and
management, and the pricing of the works, amongst other matters. Two purchased

ships A and B were put to use after design changes since they at first had not met

agreed requirements. After that, Mili Ship Leasing Company abandoned the ships.

(8) The case number of the first instance was (2022) L72MC NO.844, and the case number of the second
instance was (2023) LMZ NO.671.
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Ship A was damaged in a fire during Liang Moumin’s management and he sold
ship B to others; all the chain bucket dredgers of Mili Ship Leasing Company did
not meet the requirements for operation either. The amount of work completed by
Ships A and B during the operation was calculated to be RMB 48.593 thousand.
Liang Moumin sued before the Court, requesting an order for the Self-unloading
Sand Dredger Cooperation Project Contract to be terminated; for Mili Ship Leasing
Company to pay for the waterway dredging project, the loss of the expected
benefits, the reasonable reconstruction fee of the ships and other related expenses,
and for Li Moubing to bear the joint responsibility for the payment; for Xingyu
Leasing Center to bear the responsibility of paying for the works within the scope
of the unpaid works, and for Wu Moutao to bear the joint responsibility. The Court
held that, although the Self-unloading Sand Dredger Cooperation Project Contract
involved the entrusted purchase and management of ships, the purpose and main
content of the contract was a specific agreement on the completion of the waterway
dredging project, so the rights and obligations of the two parties should be clarified
according to the legal relationship of the main waterway dredging contract.
Judging from the causal force of the breach of contract liability, Mili Ship Leasing
Company breached the contract by delivering defective ships, chain bucket
dredgers that did not meet the operational requirements, and abandoning the ship
first; Liang Moumin breached the contract by causing an accidental fire on Ship A
resulted from the poorly management, and offering an unauthorized sale of ship B
later. Both parties to the contract should bear a certain degree of breach of contract
liability for failing to fulfilling the contract. As the first and main breaching party,
Mili Ship Leasing Company should bear the primary liability, and Liang Moumin
should bear the secondary liability. Although Li Moubing was the actual controller
of Mili Ship Leasing Company, he did not meet the statutory conditions applicable
to the determination of joint liability. Xingyu Machinery Leasing Center and

Wu Moutao, as the employers of the project, did not need to bear supplementary
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liability to Liang Moumin, the actual constructor, after they paid the project price
to Mili Ship Leasing Company.

3. The party with an obligation in priority should exercise the lien
based on the fulfillment of its own main obligation and the failure of

the other party to perform its main obligation.

In the case of disputes over multimodal transport contract between Xinyuan
Company as the plaintiff and Aobo Company and Shunqiao Company as the

defendants, '’

the buyer, Aobo Company, purchased white sand from the seller,
Shunqgiao Company, agreeing on delivery of the goods in the warehouse of the
buyer, Aobo Company, and the buyer to make the payment within three days
after the inspection of the goods. In order to fulfill the delivery obligation, the
shipper, Shunqgiao Company, entrusted the carrier, Xinyuan Company, to transport
the goods in batches, and agreed to pay the freight after the consignee, Aobo
Company, inspected the goods. During the performance of the batch transportation
contract, Aobo Company objected to the quality of the goods and deducted part
of the freight charges of Xinyuan Company. In the subsequent transportation,
Xinyuan Company, after failing to request Aobo Company to make up for the
previous freight and pay the current freight, refused to transport and retained the
containerized goods involved in the current arrival. Xinyuan Company sued before
the Court, requesting that Aobo Company and Shunqiao Company be ordered to
pay for the freight and the costs incurred by retaining the goods, such as storage
fees and warehousing fees. The Court held that only after fulfilling the obligations
agreed in the transportation contract, did Xinyuan have the right to claim for the

freight, and should be liable for the loss of the goods during the transportation.

(9) The case number was (2023) L72MC NO.44.
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The containerized goods only arrived to the destination port, but obligations to
transport the goods to the warehouse was not fulfilled. Xinyuan Company in the
premise of not fulfilling the transport obligations, do not have the right to exercise
the lien, and the value of the goods in retention surpassed the amount of the freight
in disputes, so Xinyuan Company’s request for payment of the storage fees and

warehousing fees will not be supported.

4. If the insurance coverage agreed in the insurance policy is not in
line with the delivery address agreed in the contract for the sale of
goods, the settlement to the insurance dispute shall be based on the

agreement in the insurance policy.

In the case of disputes over marine insurance contract between a pharmaceutical
company in Liaoning as the plaintiff and a Shenyang branch office of an insurance

' the pharmaceutical company signed a contract for

company as the defendant, '
the sale of goods with a chemical company in Hoffman, with Guadalajara, Mexico
as the delivery address. The pharmaceutical company, as the insured, signed a
cargo transportation insurance policy with a the insurance company, agreeing
that the insurance coverage was all risk insurance, from Shanghai to Manzanillo,
Mexico. It was agreed in the insurance clauses that this shall be a “warehouse-to-
warehouse” insurance and come into effect from the time when the insured goods
left the warehouse or storage place as stated in the policy, including transportation
by sea, land, inland waterway and barge in the ordinary transportation, to the time

when the goods arrived at the consignee’s final warehouse or storage place or other

places where the goods were used by the insured for distribution, assignment or

(10) The case number of the first instance was (2023) L72MC NO.472, and the case number of the second
instance was (2023) LMZ NO.1094.
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irregular transportation at the destination stated in the policy; if the goods did not
arrive at the warehouse or storage place stated above, the insurance liability would
be terminated sixty days after the goods were unloaded from the ships at their last
destination; if the insured goods were to be transshipped to the destination not
stated in the policy, the insurance liability would be terminated the time when the
transshipment started. The involved goods arrived at the port of Manzanillo and
were stolen en route to Guadalajara. The pharmaceutical company sued before the
Court, requesting that the insurance company be ordered to pay the compensation.
The Court held that the insurance policy was different from the contract for sale of
goods and the two were separate from each other. The insurance coverage between
the insurance company and the pharmaceutical company should not be based
on the contract for sale of goods, but on the agreement of the insurance policy.
The involved goods were transshipped in the port of Manzanillo. According to
the “warehouse-to-warehouse” insurance clauses, the insurance liability should
be terminated the time when the goods left the port of Manzanillo. The incident
did not occur within the insurance coverage and therefore the request of the
pharmaceutical company will not be supported.

5. The principal who entrusts others for warehousing can exercise
the right to interfere the contract, and the warehouse keeper shall
handle the matter prudently and shall not infringe upon the rights

and interests of the principal beyond the contract.

In the case of disputes over port cargo storage contract between Luobei

Company as the plaintiff and Hualiang Company and Beiliang Company as the

11)

defendants, """’ Luobei Company entrusted Beiliang Company to warchouse a

(11) The case number of the first instance was (2023) L72MC NO.533, and the case number of the second
instance was (2023) LMZ NO.1802.
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batch of corn to Hualiang Company. When Luobei Company paid the storage
fees, Hualiang Company retained and sold the corn to pay the debt of Beiliang
Company on the grounds that Hualiang Company had signed a cargo transshipment
agreement with Beiliang Company and that Beiliang Company owed port operation
fees. Luobei Company sued before the Court, requesting that the warehouse agent,
Beiliang Company, and the warehouse keeper, Hualiang Company, be ordered to
pay joint compensation for the loss of the goods and interest. Beiliang Company
claimed that it should not be held liable because it did not act intentionally or
with gross negligence during the entrustment. Hualiang Company claimed that it
was not liable for compensation on the grounds that it did not have a contractual
relationship with Luobei Company for the storage of port goods and was entitled
to exercise its rights based on the cargo transshipment agreement. The Court held
that Luobei Company and Beiliang Company constituted a contractual relationship
of entrustment. Luobei Company exercised the right to interfere the contract by
paying storage fee and sending business contact letter to Hualiang Company, and
they established the warehouse contract relationship. Hualiang Company had a
claim on Beiliang Company, but had no right to retain and dispose of the property
of Luobei Company, and therefore Hualiang Company should be liable for the

losses suffered by Luobei Company.

6. If there is a change in the subject of protection and indemnity
insurance, the subject is entitled to the subsequent insurance
coverage only after the approval of the Mutual Insurance
Association.

In the case of disputes over protection and indemnity insurance contract between

Wu Moubao as the plaintiff and Fishery Mutual Insurance Association as the
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defendant, ''*’

Wu Moubao was the actual owner of the involved fishing ship.
Wu Moubao’s younger brother, Wu Mouku, leased the fishing ship to an outsider,
Wang, who applied for a fishing ship mutual insurance policy from the Fishery
Mutual Insurance Association, with Wang as a member of the Mutual Insurance
Policy for Fishing Ships, and with the insurance period ranging from November
25, 2020, to November 24, 2021. Wang had already signed the insurer’s liability
reduction and exemption clauses. After the expiration of the lease period, Wang
returned the fishing ship to Wu Moukou in May 2021. on October 5, 2021, the
fishing ship suffered a total loss when it was sunk by high winds. After the accident,
Wang filed an insurance claim with the Fishery Mutual Insurance Association,
which was rejected, and Wu Moukou sued before the Court. The Court held
that the fishery protection and indemnity insurance contract was a membership
contract, which was regulated by the Civil Code of the People’s Republic of China.
In terms of the subject of the contract, the two parties to the fishery protection
and indemnity insurance contract were the Fishery Mutual Insurance Association
and the members (including ship owners, operators and lessees), etc, and the
beneficiaries of the mutual insurance must be the members of the Fishery Mutual
Insurance Association; during the insurance period, if there are important changes
in information such as transfer, subletting or leasing of the insured vessel or
change of the owner, operator or manager, the members should notify the Fishery
Mutual Insurance Association in a timely manner for the approval of amendment
and modification. Although Wu Moubao was the actual owner of the fishing ship,
without the approval from the Fishery Mutual Insurance Association, he was not
a member of the fishery protection and indemnity insurance contractm and the
Fishery Mutual Insurance Association had the right to reject his claim. Therefore,

the request of Wu Moubao will not be supported.

(12) The case number was (2023) L72MC NO.1279.
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7. Neighboring parties shall correctly deal with their neighboring
relations in favor of production and based on solidarity and mutual

assistance.

In the case of disputes over neighboring relations between Jinyu Company as

the plaintiff and Lingshui Company as the defendant, "’

Lingshui Farm (later
changed to Lingshui Company) and Anda Company signed a letter of agreement,
agreeing that Anda Company would bear all the relocation costs of the above-
ground and below-ground ancillary facilities (e.g., independent docking sea area
and wharf, etc.) of the Lingshui Farm due to its own needs of the construction
project. After relocating to the new factory site, Lingshui Company needed to
utilize the surrounding sea area as an access to and from the sea for the production
of fishing ships, and docked at the breakwater on the side of the factory. Jinyu
Company thereafter obtained a certificate of right to use the sea area involved
for tourism and recreation purposes with the use of relevant infrastructure. Jinyu
Company considered that Lingshui Company had encroached on 0.843 hectares
of the sea area under its right to use the sea area, and sued before the Court,
requesting that Lingshui Company be ordered to remove the obstruction, return
the right to use the encroached sea area and pay for the possession and use of the
area. The Court held that, before the Jinyu Company obtained the right to use the
involved sea area, Lingshui Company had been in the current site for production
and operation, and it was Lingshui Company’s need to operate the ships in the
involved sea area. Lingshui Company managed its production and operation
here in the past. After Jinyu Company obtained the certificate of the right to use

the involved sea area, Lingshui Company enjoyed the neighboring rights of the

(13) The case number was (2023) L72MC NO.204.
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involved sea area. Lingshui Company’s acts of using the sea area and docking
by the factory side for production and operation purpose is the reasonable use
of the involved sea, and Jinyu Company should provide the necessary facilities
for Lingshui Company. Therefore, the request of Jinyu Company will not be

supported.

8. When the actor does not have the power of agency at the time he
signs the contract, and the attorney does not exercise the duty of

care, the apparent agency is not constituted.

In the case of disputes over voyage charter between Zhonghai Company as the

") Lu sent to Li, an employee

plaintiff and Baodan Company as the defendant, '
of Zhonghai Company, through WeChat, a scanned copy of Baodan Company’s
business license and other documents stamped with the company’s official seal,
stating that Baodan Company was set up by Lu and his friends, and negotiated
with Li on the voyage charter. Lu sent Zhonghai Company the scanned copy of the
voyage charter stamped with Baodan Company’s contract seal through Wechat.
The contract agreed that the carrier ship was “Yichengmoulun”, and Baodan
Company should ensure the supply of goods and pay for the compensation in
case of the failure of loading. Zhonghai Company stamped the contract with its
special seal. In order to fulfill the contract above, Zhonghai Company signed
a voyage transportation contract and a supplementary agreement with Dinghai
Company, an outsider, agreeing that Dinghai Company should be responsible for
the voyage transportation of the ship “Yichengmoulun”. After the ship arrived

at the agreed port, Baodan Company failed to provide the goods. Zhonghai
Company paid RMB 200 thousand to Dinghai Company for the failure of loading.

(14) The case number of the first instance was (2023) L72MC NO.219, and the case number of the second
instance was (2023) LMZ NO.1592.

049




White Paper on Maritime Trials 2023

Zhonghai Company sued before the Court, requesting that Baodan Company
be ordered to pay RMB 400 thousand for the failure of loading. The Court held
that, in accordance with Article 172 of the Civil Code of the People’s Republic of
China, the attorney’s act of claiming to have the power of agency constitutes the
apparent agency and it should be proved that objectively the actor has the power of
agency at the time when the contract is concluded, and that subjectively the actor
has fulfilled the duty of care. Lu had been sending Zhonghai Company through
Wechat the license stamped with Baodan Company’s seal and the scanned copy
of the voyage transportation contract. Without any business exchanges between
Baodan Company and Zhonghai Company in the past, Zhonghai Company did
not verify the documents and scanned copies, nor the identity of Lu and Lu’s
power of agency. That means objectively Lu did not have the power of agency
to act on behalf of Baodan Company, and subjectively Zhonghai Company also
failed to exercise the duty of care, which did not constitute the apparent agency.
Baodan Company should not bear the liability of breach of contract. The request of
Zhonghai Company will not be supported.

9. Administrative organizations bear the statutory duty to pay
for administrative compensation, but the duty is invalid to the

agreement on conditional payment clauses affecting the rights of the

compensated subject.

In the case of disputes over failure to fulfill the expropriation compensation
agreement between Zou as the plaintiff and a street office and a district
government as the defendants, "’ Zou and a street office signed the Expropriation

Compensation Agreement on January 24, 2017, which agreed on the total amount

(15) The case number of the first instance was (2021) L72XC NO.37, and the case number of the second
instance was (2022) LXZ NO.368.
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of compensation. The two parties also agreed that within 15 days after the signing
of the agreement, the street office shall pay 30% of the compensation, and that
Zou shall, within 15 days from the receipt of the first payment, vacate the site
and the house that was being relocated and deliver it to the Street office. The
remaining compensation shall be paid within seven working days after the relevant
departments distributed the expropriation funds to the office. After the signing
of the agreement, the street office only made part of the compensation payment
to Zou, who then asked the street office and the district government to jointly
fulfill the obligation to pay for the remaining compensation. The street office
claimed that Zou’s requirement for the remaining compensation was groundless
on the grounds that the remaining payment conditions were not achieved since
the relevant departments had not made the distribution of expropriation funds
yet. The Court held that the sea area expropriation authority has the legal duty to
give compensation to the person who has the right to use the sea area; Zou, as the
person who has the right to use the sea area, has the right to claim compensation
for expropriation when the right to use the sea area is recovered. It is unfair for
the street office to take whether the distribution of expropriation funds arrives
as the payment condition since whether the relevant departments has made the
distribution is uncertain. At the same time, as is stated in the Article 158 of the
Civil Code of the People’s Republic of China, the condition in this case for is not
allowed according to the nature of the remaining compensation, and therefore
the conditional payment clause for the remaining compensation payment shall be
invalid. The street office as a dispatched organization of the district government
was entrusted to carry out the expropriation compensation work. The district

government shall pay the remaining compensation to Zou.
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10. Conduct in-depth enterprise-related assessments, implementing
the concept of bona fide enforcement, and realizing a win-win
situation for the parties concerned by restoring the sustained

operating capacity of the executed enterprises

In the case of disputes over marine cargo transport contract between Lepu
Company as the plaintiff and Lanhai Company as the defendant, "'’ the
enforcement subject was RMB 720,310 together with the interest. Because of the
failure of Lanhai Company to fulfill the effective judgment in time, the operation
of Lepu was in trouble and the wages of the employees could not be paid. After
the court filing, investigation was carried soon on the business situation of both
companies, at the same time the execution notice and order on property report
were sent to Lanhai Company. Through systematic investigation, the Court froze
five bank accounts of Lanhai Company according to the law. Upon receipt of the
Court’s execution documents, Lanhai Company proposed that it was willing to take
the initiative to repay the arrears, but was unable to continue its business due to the
freezing of its bank accounts by the Court. Taking into account the investigation,
the Court considered that the case could be based on the concept of bona fide
enforcement. The voluntary performance of Lanhai Company to repay the arrears
could be possible by restoring its sustained operating capacity. On May 15, 2023,
after obtaining the consent of Lepu Company, the Court temporarily lifted the
freezing measures on four bank accounts under the name of Lanhai Company, and
only froze one major account. On the evening of May 16, Lanhai Company made
a call to the Court again for help, saying that the Court’s enforcement measures
had had a negative impact on its credit record, which led to its application for a

business loan being blocked, and hoped that the Court could organize a negotiation

(16) The case number was (2023) L72Z NO.315.
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settlement between the two parties on the subsequent enforcement of the interest
as soon as possible. On May 17, the Court efficiently organized the two parties
to negotiate and reached the settlement of a one-time payment of RMB 740,000
together with the interests, and finally concluded the enforcement. In this case,
the Court insisted on active justice, and minimized the impact of the enforcement
measures on the daily operation of Lanhai Company while safeguarding the
legitimate rights and interests of Lepu Company in accordance with the law. This
not only enables the production and operation of Lanhai Company to be restored,
but also effectively solves the problem of salary payment for the employees of

Lepu Company, which ensures that both parties can realize a win-win situation.

Concluding remarks

Maritime security is an important part of national security. The rule of law of the
sea as a strategic choice to deal with maritime security, is an important part of
the System of Socialist Rule of Law with Chinese Characteristics. To practice the
concept of Maritime Community with a Shared Future, and to support and serve
the Chinese modernization with modernization in trial, maritime justice is duty
bound to be in the forefront and have the courage to take the lead for good deeds.
The year 2024 marks the 75th anniversary of the founding of the People’s Republic
of China, an important year to achieve the goals proposed by the Fourteenth Five-
Year Plan, and the 40th anniversary of the founding of the Dalian Maritime Court.
We will adhere to the guidance of Xi Jinping Thought on Socialism with Chinese
Characteristics for a New Era, and the absolute leadership of the Party over the
work of the court. We will prioritize political construction, take serving the overall
situation as our main goal, and “justice and efficiency” as the theme to give fuller
play to the function of maritime trial. We will focus on the leadership of the

concept to do a better job in maritime trial from a higher position; we will focus on
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the practical resolution of disputes to prioritize the alternative dispute resolution;
we will focus on source governance to deepen the integration of maritime trial
pattern; we will focus on improving quality and efficiency to enhance the maritime
trial; we will focus on the team-building to cultivate a high-quality and specialized
court team. We will be fully committed to the strategy of building a strong
maritime nation, and serve the high-quality development of the maritime economy,
so as to provide more powerful judicial protection for writing a new chapter of the

Chinese modernization in the Northeast.
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